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A 


State of H aw aii


L eiopapa A  K am eham eha B uilding


235 South B eretania Street, Suite 900


H onolulu, H aw aii 96813


T elephone: 586-2660


A ttorney for D epartm ent of C om m erce


and C onsum er A ffairs


B O A R D  O F PH A R M A C Y 


D E PA R T M E N T  O F C O M M E R C E  A N D  C O N SU M E R  A FFA IR S


ST A T E  O F H A W A II


In the M atter of the M iscellaneous Perm it of) PH A  2010-26-L 


)


U S C O M PO U N D IN G , IN C ., 

) SE T T L E M E N T  A G R E E M E N T  PR IO R  T O ,y,


) FIL IN G  O F PE T IT IO N  FO R  D ISC IPL IN A R Y 


R espondent.


) A C T IO N  A N D  B O A R D 'S FIN A L  O R D E R ;


) E X H IB IT  "1"


)


248040108


SE T T L E M E N T  A G R E E M E N T  PR IO R  T O  FIL IN G  O F PE T IT IO N 


FO R  D ISC IPL IN A R Y  A C T IO N  A N D  B O A R D 'S FIN A L  O R D E R  


Petitioner, D E PA R T M E N T  O F C O M M E R C E  A N D  C O N SU M E R  A FFA IR S'


R E G U L A T E D  IN D U ST R IE S C O M PL A IN T S O FFIC E  (hereinafter "R IC O " or "Petitioner"),


through its undersigned attorney, and R espondent U S C O M PO U N D IN G , IN C . (hereinafter


"R espondent"), enter into this Settlem ent A greem ent on the term s and conditions set forth


below .


A . U N C O N T E S T E D  F A C T S  


1. 

A t all relevant tim es herein, R espondent w as perm itted by the B oard of Pharm acy


(hereinafter the "B oard") as a pharm acy under M iscellaneous Perm it N um ber PM P 467. Perm it


N um ber PM P 467 w as issued on or about M ay 2, 2006. T he perm it w ill expire on or about


D ecem ber 31, 2011.
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2. R espondent's m ailing address for purposes of this action is 2515 C ollege A venue,


C onw ay, A R  72034.


3. 

R espondent subm itted inform ation that it had been disciplined in the State of


C olorado on a renew al form  received by the D epartm ent of C om m erce and C onsum er A ffairs in


late N ovem ber 2009.


4. 

R IC O  alleges R espondent entered into a Stipulation and Final A gency O rder w ith


the C olorado State B oard of Pharm acy in In the M atter of the D isciplinary Proceeding R egarding


the N on-R esident Prescription D rug O utlet R egistration of U .S. C om pounding, Inc., R egistration


N o. O SP-5611. A  true and correct copy of the O ctober 22, 2008 Stipulation and Final A gency


O rder is attached as Exhibit "1," A lthough the action w as disclosed at the tim e of renew al,


R espondent failed to report the action w ithin thirty (30) days as required by law .


5. 

The foregoing allegations, if proven at an adm inistrative hearing before the B oard,


w ould constitute violations of the follow ing statute(s) and/or rule(s): H aw aii R evised Statutes


("H R S") § 436B -19(15) (failure to report disciplinary action w ithin thirty (30) days) and § 436B -

19(13) (disciplinary action in another jurisdiction).


6. 

The B oard has jurisdiction over the subject m atter herein and over the parties


hereto.


B. 

R EPR ESEN TA TIO N S B Y  R ESPO N D EN T: 


1. 

R espondent is fully aw are that R espondent has the right to be represented by an


attorney and voluntarily w aives that right.


2. 

R espondent enters into this Settlem ent A greem ent freely, know ingly, voluntarily,


and under no coercion or duress.
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3. 

R espondent is aw are of the right to have a hearing to adjudicate the issues in the


case. Pursuant to H R S § 91-9(d), R espondent freely, know ingly, and voluntarily w aives the right


to a hearing and agrees to dispose of this case in accordance w ith the term s and conditions of this


Settlem ent A greem ent.


4. 

R espondent being at all tim es relevant herein pel 

nitted as a pharm acy by the


B oard acknow ledges that R espondent is subject to penalties including but not lim ited to,


revocation, suspension or lim itation of perm its and adm inistrative fines, if the foregoing


allegations are proven at hearing.


5. 

R espondent does not adm it to violating any law  or rule, but acknow ledges that


R IC O  has sufficient cause to file a Petition for D isciplinary A ction against R espondent's pellait.


6. 

R espondent enters into this Settlem ent A greem ent as a com prom ise of the claim s


and to conserve on the expenses of proceeding w ith an adm inistrative hearing on this m atter.


7. 

R espondent agrees that this Settlem ent A greem ent is intended to resolve the


issues raised in R IC O 's investigation in R IC O  C ase N o. PH A  2010-26-L.


8. 

R espondent understands this Settlem ent A greem ent is public record pursuant to


H aw aii R evised Statutes chapter 92F.


C. 

TER M S O F SETTLEM EN T: 


1. 

A dm inistrative fine. R espondent agrees to pay a fine in the am ount of TW O 


TH O U SA N D  FIV E H U N D R ED  A N D  N O /100 D O LLA R S ($2,500.00). Paym ent shall be m ade


by cashier's check or m oney order m ade payable to "D C C A  - C om pliance R esolution


Fund" and m ailed to the R egulated Industries C om plaints O ffice, A ttn: B obbi W .Y . L um -M ew ,
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Esq., 235 S. B eretania Street, 9

th 

 Floor, H onolulu, H aw aii 96813. Paym ent of the fine shall be


due at the tim e this fully executed Settlem ent A greem ent is returned to R IC O .


2. 

Failure to C om ply w ith Settlem ent A greem ent. If R espondent fails to fully and


tim ely com ply w ith the term s of this Settlem ent A greem ent as set forth in paragraph(s) C .1


above, R espondent's perm it shall be autom atically revoked upon R IC O 's filing of an affidavit


w ith the B oard attesting to such failure. In case of such revocation, R espondent shall turn in all


indicia of the perm it to the Executive O fficer of the B oard w ithin ten (10) days after receipt of


notice of the revocation. In case of such revocation, R espondent understands R espondent cannot


apply for a new  perm it until the expiration of at least five (5) years after the effective date of the


revocation. R espondent understands that if R espondent desires to becom e perm itted again,


R espondent m ust apply to the B oard for a new  perm it pursuant to and subject to H R S §§ 92-17,


436B -21, and all other applicable law s and rules in effect at the tim e.


3. 

Possible further sanction. The B oard, at its discretion, m ay pursue additional


disciplinary action as provided by law  to include further fines and other sanctions as the B oard


m ay deem  appropriate if R espondent violates any provision of the statutes or rules governing the


conduct of pharm acies in the State of H aw aii, or if R espondent fails to abide by the term s of this


Settlem ent A greem ent.


4. 

A pproval of the B oard. R espondent agrees that, except for the representations,


agreem ents and covenants contained in Paragraphs C .5, C .6, C .7 and C .8 below , this Settlem ent


A greem ent shall not be binding on any of the parties unless and until it is approved by the B oard.


5. 

N o O bjection if B oard Fails to A pprove. If the B oard does not approve this


Settlem ent A greem ent, does not issue an order pursuant thereto, or does not approve a lesser
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rem edy, but instead an adm inistrative hearing is conducted against R espondent in the B oard's


usual and custom ary fashion pursuant to the A dm inistrative Procedure A ct, R espondent agrees


that neither R espondent nor any attorney that R espondent m ay retain, w ill raise as an objection in


any adm inistrative proceeding or in any judicial action, to the B oard's proceeding against


R espondent on the basis that the B oard has becom e disqualified to consider the case because of


its review  and consideration of this Settlem ent A greem ent.


6. A ny A m biguities Shall be C onstrued to Protect the C onsum ing Public. It is


agreed that any am biguity in this Settlem ent A greem ent is to be read in the m anner that m ost


com pletely protects the interests of the consum ing public.


7. 

N o R eliance on R epresentations by R IC O . O ther than the m atters specifically


stated in this Settlem ent A greem ent, neither R IC O  nor anyone acting on its behalf has m ade any


representation of fact, opinion or prom ise to R espondent to induce entry into this Settlem ent


A greem ent, and R espondent is not relying upon any statem ent, representation or opinion or


prom ise m ade by R IC O  or any of its agents, em ployees, representatives or attorneys concerning


the nature, extent or duration of exposure to legal liability arising from  the subject m atter of this


Settlem ent A greem ent or concerning any other m atter.


8. C om plete A greem ent. This Settlem ent A greem ent is a com plete settlem ent of the


rights, responsibilities and liabilities of the parties hereto w ith respect to the subject m atter


hereof; contains the entire agreem ent of the parties; and m ay only be m odified, changed or


am ended by w ritten instrum ent duly executed by all parties hereto.


IN  W ITN ESS W H ER EO F, the parties have signed this Settlem ent A greem ent on the


date(s) set forth below .
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D A TED :
 t\NINirq


)LI -10 


(CITY )


(STA TE)


(D A TE)


U S C O M PO U N D IN G , IN C .


By:


D A T E D : H onolulu, H aw aii, 

MAY 2 7 2010


B O B B I W .Y . M -M E W 


A ttorney for D epartm ent of C om m erce and


C onsum er A ffairs
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IN  TH E M A TTER  O F TH E M ISC ELLA N EO U S PER M IT O F U S C O M PO U N D IN G , IN C .;


SETTLEM EN T A G R EEM EN T PR IO R  TO  FILIN G  O F PETITIO N  FO R  D ISC IPLIN A R Y 


A CTIO N  A N D  BO A RD 'S FIN A L O RD ER; CA SE N O . PH A  2010-26-L; EX H IBIT "1"


A PPR O V ED  A N D  SO  O R D ER ED :


B O A R D  O F PH A R M A C Y 


STA TE O F H A W A II


JTan fi l 

7, 

2.7117


D A TE


ELW IN  D .H . G O O 


Chairperson


M A R K  E. B R O W N 


V ice-C hairperson


PA TR IC K  A D A M S 

STA N LEY  M . C H O W 


PV L 07/01/09
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STA TE O F 

LeAri5c

'tS 


C O U N TY  O F 

(LAA 

O n thid

i

l T ay of 

, 2010, before m e personally appeared


6

100-"?,r 

 , to m e know n to be the person described, and w ho executed the


foregoing instrum ent on behalf of 

s 

c001pOtfriff 

.1

1)


, and acknow ledged that he/she executed the sam e as


his/her free act and deed.


)  SS.


as


Pires 

(tavt 


AM BER B. EVANS


NOTARY PUBLIC-STATE OF ARKANSAS


FAULKNER COUNTY


M y Com m ission Expires 08-06-2011


N am e:


N otary Public, State of


M y C om m ission expires: 

Le 

Jo if
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BEFO R E TH E STA TE BO A R D  O F PH A R M A C Y 


STA TE O F C O LO R A D O 


C ase N o. 2008-2689


STIPU LA TIO N  A N D  FIN A L A G EN C Y  O R D ER 


IN  T H E  M A T T E R  O F T H E  D ISC IPL IN A R Y  PR O C E E D IN G  R E G A R D IN G  T H E  N O N -

R ESID EN T PR ESC R IPTIO N  D R U G  O U TLET R EG ISTR A TIO N  O F 

U .S. C O M PO U N D IN G ,


IN C ., 

R EG ISTR A TIO N  N O . O SP-5611,


R ESPO N D EN T PH A R M A C Y .


IT IS H ER EB Y  STIPU LA TED  by and betw een the C olorado State B oard of Pharm acy


("B oard") and U .S. C om pounding, Inc. ("R espondent Pharm acy"), to resolve all m atters


pertaining to B oard C ase N um ber 2008-2689 as follow s:


1 T he B oard has jurisdiction over R espondent Pharm acy, its registration as a non-resident


prescription drug outlet, and the subject m atter of this Stipulation and Final A gency O rder


("Final A gency O rder") pursuant to the provisions of title 12, article 22, C .R .S. (2008),


otherw ise know n as the Pharm aceuticals and Pharm acists A ct.


2. 

R espondent Pharm acy has been registered by the B oard as a non-resident prescription drug


outlet in the State of C olorado at all tim es relevant to this disciplinary action.


3. 

R espondent Pharm acy's address of record w ith the B oard and current location is 2515


C ollege A venue, C onw ay, A rkansas 72034.


4. 

R espondent Pharm acy does not contest these findings and hereby w aives any further proof in


this proceeding before the B oard regarding the follow ing facts.


5. 

O n or about O ctober 29, 2007, B oard staff sent inform ational letters to all registered non-

resident pharm acies, including R espondent Pharm acy, w hich detailed the B oard's Electronic


Prescription D rug M onitoring Program  (PD M P) and notified them  of the requirem ent that all


non-resident pharm acies provide the B oard w ith copies of their D EA  registrations and begin


subm itting data to the PD M P retroactive to July 1, 2007.


6. 

A s of January 4, 2008, R espondent Pharm acy had not provided a copy of its D E A 


registration to the B oard and had not subm itted the required data to the PD M P database.


7. 

O n or about January 4, 2008, B oard staff sent a second letter to the pharm acies that had not


com plied w ith the O ctober 29, 2007 letter, including R espondent Pharm acy.
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8. 

A s of M arch 3, 2008, after tw o notices, R espondent Pharm acy had not subm itted the required


data to the PD M P database for any of the required reporting periods.


9. 

O n M arch 3, 2008, the B oard initiated a com plaint against R espondent Pharm acy because


R espondent Pharm acy failed to com ply w ith the data subm ission requirem ents of the PD M P.


10. 

R espondent Pharm acy does not contest that the conduct described above constitutes a


violation of §12-22-708, C .R .S. and that such conduct provides grounds for disciplinary


action against R espondent Pharm acy's non-resident prescription drug outlet registration.


D ISPO SITIO N 


$5,000.00 Fine w ith Surcharge and Term s


1 1. Fine w ith Surcharge.  R espondent Pharm acy accepts the follow ing discipline: Pursuant to


§12-22-125.2(5), C .R .S., R espondent Pharm acy shall pay a fine of Five Thousand D ollars


and N o C ents ($5,000.00). R espondent Pharm acy understands and acknow ledges that,


pursuant to §24-34-108, C .R .S., the Executive D irector of the D epartm ent of R egulatory


A gencies shall im pose and additional surcharge of 15%  of this fine. R espondent Pharm acy


shall therefore pay a total am ount of Five Thousand, Seven H undred Fifty D ollars and N o


C ents ($5,750.00). The total am ount shall be payable to the State of C olorado and shall be


rem itted in one lum p sum  to be included w hen R espondent Pharm acy subm its this signed


Final A gency O rder to the B oard.


12. 

C om pliance. 

 R espondent Pharm acy shall at all tim es be registered w ith the B oard, and shall


com ply w ith the data subm ission requirem ents of the PD M P.


13. 

A dvisem ents and W aivers. 

 R espondent Pharm acy enters into this Final A gency O rder


freely and voluntarily, w hether or not R espondent Pharm acy has consulted w ith legal


counsel. R espondent Pharm acy acknow ledges its understanding that it has the follow ing


rights:


a. 

To have a form al notice of hearing and charges served upon it;


b.


To respond to said form al notice of charges;


c. 

To have a form al disciplinary hearing pursuant to §12-22-125, C .R .S.; and


d. 

To appeal this B oard order.


R espondent Pharm acy freely 

w aives 

these rights, and acknow ledges that such w aiver is


m ade voluntarily in consideration for B oard's lim iting the action taken against it to the


sanctions im posed herein.


14. 

A cknow ledgm ents. 

 T he undersigned authorized agent of R espondent Pharm acy has read


this Final A gency O rder in its entirety and acknow ledges, w hether or not R espondent


Pharm acy has consulted w ith legal counsel, that R espondent Pharm acy understands the legal


consequences and agrees that none of the term s or conditions herein are unconscionable.


R espondent Pharm acy is not relying on any statem ents, prom ises or representations from  the
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B oard other than as m ay be contained in this Final A gency O rder. R espondent Pharm acy


further acknow ledges that it is not entering into this Final A gency O rder under any duress.


15. V iolations. 

 T im e is of the essence to this Final A gency O rder. It is the responsibility of


R espondent Pharm acy to take all appropriate steps to com ply fully w ith this Final A gency


O rder. R espondent Pharm acy acknow ledges and agrees that any violation of this Final


A gency O rder m ay be sanctioned as provided under §12-22-125.2(4), C .R .S., and m ay be


sufficient grounds for additional discipline, including but not lim ited to revocation of its


registration. The pendency of any suspension or disciplinary action arising out of an alleged


violation of this Final A gency O rder shall not affect the obligation of R espondent Pharm acy


to com ply w ith all term s and conditions of this Final A gency O rder.


16. 

Integration and Severability. 

 U pon execution by all parties, this Final A gency O rder shall


represent the entire and final agreem ent of and betw een the parties in this case. In the event


any provision of this Final A gency O rder is deem ed invalid or unenforceable by a court of


law , it shall be severed and the rem aining provisions of this Final A gency O rder shall be


given full force and effect.


17. 

Public R ecord.  U pon execution by all parties, this Final A gency O rder shall be a public


record, m aintained in the custody of the B oard.


18. 

E ffective D ate. 

 This Final A gency O rder shall becom e effective upon signature of a B oard


m em ber or representative.


A C C EPTED  A N D  A G R EED  BY 


D ated: 

I 0 '10 

g


A uthorized A gent of R espondent Pharm acy


S ubscribed and sw orn to before m e in the C ounty of 

Fad bier.,

 S tate of


HYlea osa5 

 , 

this 

114 

day of 

OCtOiCe)/ 

, 2008 by r, 

cid( 

ejave,e in


er capacity as an authorized agent of U .S. C om pounding, Inc.


I 

tilt I I I 


N otary Public


M y com m ission expires: 
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B Y : _O SLILC IW Iliis. ... 

A  ,


W endy ·itir 

·n


Program  D irector


· 

·


FIN A L A G EN C Y  O R D ER 


W H ER EFO R E, the w ithin Stipulation and Final A gency O rder is approved, accepted,


and hereby m ade an O rder of the B oard.


fiCA


D O N E A N D  EFFEC TIV E TH IS  ol3  DAY OF 

 62 Q..}1 K r) 

, 

2008.


State Board of Pharm acy


A PPR O V ED  A S TO  FO R M 


JO H N  W . SU TH ER S


A ttorney G eneral


6124AAA4


O A  

K A Y E,
A  L E E  K A Y E , #2 86


A ssi tart A ttorney G eneral


B usiness and Licensing Section


A ttorneys for State B oard of Pharm acy


1525 Sherm an Street, 5

th  Floor


D enver, C olorado 80203


Telephone: (303) 866-6170


FA X : (303) 866-5395


*C ounsel of R ecord
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